STATE OF VERMONT
HUMAN SERVI CES BOARD
In re ) Fair Hearings No. 18, 289,
) 18, 334,
Appeal of ) 18, 405,
) 18, 451,
) 18, 457,
) 18, 496,
) 18, 497,
) & 18,616
)

| NTRCDUCTI ON

The petitioners (whose cases have been consoli dat ed
pursuant to Fair Hearing Rule No. 21) appeal the decisions by
t he Departnent of Aging and Disabilities (DAD) reducing the
hourly | evels of personal care services that each received
under the Medicaid Home and Community Based Wi ver Services
Program starting in the year 2003. The petitioners allege
that changes in the Departnent's policies regarding
determ nations of allocations of services violated the Vernont
Adm ni strative Procedures Act (APA) in that they were not
pronmul gated pursuant to statutory rul emaki ng public notice and
comment. The petitioners also allege that the Departnent
violated their due process rights by reducing their hours
wi t hout sufficient advance personal witten notice and by not
continuing their allotted hours at their 2002 levels prior to

their cases being decided on appeal. Further, they all ege that
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the Departnent's policies are contrary to the terns of
Vernont's federal Medicaid Waiver. The following facts are

not in dispute.

FI NDI NGS OF FACT

1. The petitioners have been recipients of Mdicaid
Wai ver services in their homes for several years. There is no
issue in this matter that any of the petitioners' nedical
conditions or |evels of functioning had significantly inproved
when their cases were reviewed by the Departnent in 2003.

2. The Medicaid Waiver programis adm nistered by DAD
whi ch evaluates initial and continuing eligibility for the
program and al so determ nes the | evel of services for each
eligible recipient. The underlying purpose of the programis
to provide in-home personal care services as an alternative to
institutionalized nursing home care.

3. Pursuant to the terns of the waiver that governs the
adm ni stration of the programin Vernont, DAD conducts an
annual assessnent of each participant through the fornulation
of a witten individualized Plan of Care. These assessnents
are usually done in the home of the recipient by a trained
case nmanager, who is usually a registered nurse. This

individual fills out a Personal Care Wrksheet in consultation
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wth the recipient and/or the recipient's famly and/or
caregivers. DAD then reviews each worksheet and authorizes
paynent to the providers of the service in accordance with the
nunmber of hours that have been approved for each service under
the individual's Plan of Care.

4. The types of services covered under the Medicaid
Wai ver program are divided into two categories, activities of
daily living (ADLs) and instrunmental activities of daily
living (I ADLs). ADLS are dressing, bathing, groom ng, bed
mobility, toileting, continence/bladder & bowel, adaptive
services, transferring, nobility, and eating. |ADLs are phone
use, neal preparation, nedication, noney nmanagenent, heavy
housekeepi ng, |ight housekeepi ng, shopping, travel assistance,
and care of adaptive equi prment.

5. Prior to the annual reviews of their cases that
occurred in 2003, each of the petitioners had for several
years been routinely approved for the |evel of personal care
services that had been requested on each one's yearly Personal
Care Worksheet.

6. The worksheets in effect prior to 2003 contai ned
"gui del i nes" for each ADL and | ADL, but in nost cases DAD
admts that it routinely approved the | evel of service

actual Iy requested.
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7. In early 2003, as part of a deficit reduction
strategy!, DAD inplenented revisions in its worksheets and
procedures to correct "inequities" that DAD admts had
devel oped in the program statew de. The major change was to
pl ace "maxi muns" on the anount of tinme allowed for each ADL
and | ADL on the worksheet, and to require each recipient to
request a "variance" for any requested service hours above the
maxi muns. Vari ances woul d be granted whenever a recipient's
"health and welfare" would be at risk by adhering to the
maxi muns. DAD represents that the purpose of the change in
its fornms was to nmake deci sions statewi de nore uniformand to
base them on each individual's actual nedical need as opposed
to lifestyle and/or personal preferences and habits, thus
savi ng noney for the program by elimnating service hours that
weren't nedically necessary.

8. Although its actions appear to have been primarily
driven by budgetary concerns, DAD represents that the changes
inits worksheet resulted in a majority of Medicaid Wiver
reci pients statew de being approved for either the sanme |evel

of service or an increase over what they had received the year

L' At the time, DAD was projecting a shortfall of two mllion dollars in the
Medi cai d Wai ver program for fiscal year 2003.
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before. Unfortunately, this was not the case with the
petitioners herein.

9. At varying tinmes during 2003, depending on the nonth
of their schedul ed annual reviews, each of these petitioners
case nmanagers submitted a Personal Care Wrksheet for the next
one-year period. It appears that in sonme of these
petitioners' cases the 2003 worksheets subnmitted by their case
managers requested the sane or nearly the sanme total nunber of
hours per week of services that had been requested and
approved the year before. However, because of the newy
i nposed maxi muns on each type of service, these petitioners
had to request "waivers" in sone areas of service to maintain
the sane | evel of service they had received the year before.
For the other petitioners, it appears that their case managers
initially did not request any |level of service that was above
t he maxi nuns, even though this resulted in a |lower |evel of
requested service fromthe year before.

10. Follow ng each petitioner's appeal of the reduction
in his or her overall hours, the Departnent's | ndependent
Li ving Consul tant conducted a review of each petitioner's
request for waivers in one or nore service areas, and in June
2003 she issued a new Plan of Care for each of them These

decisions resulted in revisions in the nunber of hours for
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sone of the petitioners (i.e., sonme waiver requests were
granted in whole or in part), but it left all of themwth
varyi ng decreases in the overall nunber of weekly hours from
what each had received the year before.

11. Al of the petitioners were then offered a
"Conmi ssioner's review' of these decisions. In Septenber 2003
t he Conmm ssioner issued review decisions that essentially
affirmed the consultant's Plan of Care determ nations. During
t he pendency of this process (but not thereafter) the
Depart ment continued each petitioner's |evel of Medicaid
Wai ver services at the 2002 | evels.

12. Despite the hearing officer continuing these cases
expressly for this purpose, only two of the named petitioners
inthis matter (Fair Hearing Nos. 18, 334 and 18, 457)
requested further review by the Human Servi ces Board of the
factual bases of their 2003 care plans as determ ned by the
Departnment. The hearings in these two cases were not
conpleted until June 2004. In recomendations that are
separately pending before the Board at this tinme the hearing
of ficer has found that neither of these two petitioners has
shown sufficient nmedical evidence to overturn the Departnent's

deci sions denying their requests for waivers.
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13. The upshot of the above paragraph is that all but two
of the named petitioners in this matter do not chall enge the
factual bases of the Departnment’'s 2003 determ nations in their
cases. |In effect, they have conceded that the Departnent's
June 2003 Plan of Care decisions were appropriate to their
actual nmedical needs. And the two who did challenge the
factual bases of their Plans of Care have been unsuccessf ul
(at least to date) in overturning or revising the Departnent's
decisions in their cases. Thus, all the petitioners herein
are left only with a procedural basis for the "relief" they
are now seeking--i.e. reinstatement of their personal care
hours to 2002 | evel s.

14. Although it vigorously defends the legality of its
actions in this regard, the Departnent does not dispute the
facts that it did not follow the APA when it inplenented the
changes in its procedures in 2003 and that it did not provide
any recipient of Medicaid Waiver services with advance witten
notification that it would be using revised worksheets to
determ ne plans of care. The Departnent also admts that it
did not continue any petitioner's services at 2002 | evels
beyond its Comm ssioner's review decisions in Septenber 2003.

15. The above notw thstanding, it does not appear that

the petitioners in this matter allege any actual disagreenent
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with the 2003 changes in Departnent policy. They allege only
that the Departnent failed to provide public notice and elicit
public conment before inplenenting the changes. Although
directly queried by the hearing officer in this regard, the
petitioners have not pointed to anything in the new procedures

they woul d change as a matter of fairness or public policy.?

ORDER

The Departnent's decisions are affirned.

DI SCUSSI ON

At the outset, the Departnent's argunent that the Board

| acks jurisdiction to even consider the petitioners
procedural clainms nust be summarily rejected. See In re Del,
158 Vt. 549 (1992). However, this does not nean that the
Board is required to consider the petitioners' clains as a
matter of law 3 V.S . A 8 3091(d) provides, in part (with
enphasi s added):

After the fair hearing the board may affirm nodify

or reverse decisions of the agency . . . and it may nake
orders consistent with this title requiring the agency to

2 The only argument they have nade is at best a half-hearted one, that

per haps the Departnent could have chosen to "grandfather” all existing
Medi cai d wai ver recipients before nmaki ng the changes. However, given the
uncontested fact that the changes were prinmarily intended to avoid an

i mediate critical budget shortfall, it is difficult to see the |ogic of
exenpting virtually everyone in the programfrom such changes, even for a
[imted period of tine.
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provi de appropriate relief including retroactive and
prospective benefits .

For purposes of this decision it will be assunmed arguendo
that (but not actually considered whether) the | egal bases of
the petitioners' argunents are correct--i.e. that the
Departnent was required to follow the APA when it was
considering changes in its policies, that the Departnent was
required to give all recipients advance witten notice of
t hose changes, that the Departnent failed to follow Vernont's
federal Medicaid Waiver, and that the Departnent was required
to continue the benefits of any recipient who requested an
appeal of any resulting reduction in his or her hours of
Medi cai d Wai ver Services. However, given the facts and the
procedural histories of these cases, it cannot be concl uded
that any further "relief"” is "appropriate"” for any of these
petitioners, either as a matter of law or as a matter of
fundanment al fairness.

The federal statutes and regul ati ons governing the
Medi cai d Wai ver program al |l ow states consi derable | atitude and
discretion in determning eligibility and | evels of service.
See 42 U.S.C. § 1396n(c). Unlike many ot her benefit prograns,
initial eligibility for Medicaid Wi ver services is not an

entitlement. The anmount of funding for the programis fixed
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on an annual basis. Participating states are allowed to
mai ntai n (and Vernont does so maintain) waiting lists of
otherwise eligible individuals due to limted | evels of
funding. See Boulet v. Celluci, 107 F. Supp.2d 61 (D. Mass.,
2000) .

Gven the limted nature of the funding for this program
and the recognition that it cannot serve many eligible
individuals, it is entirely reasonable, and arguably
i nperative, especially in periods of budget crises, for DAD to
attenpt to ensure that program funds are distributed fairly
and equi tably anong those who have been found eligible for
services. In this case, DAD candidly admts that for severa
years it placed too nmuch reliance on individual case managers
to render uniform assessnents of the needs of recipients
statewi de. The Departnent admts that before 2003 it did not
carefully review individual personal care worksheets to
determ ne whether the hours being requested for each ADL and
| ADL were truly necessary in |light of each recipient's nedical
condition. The Departnment maintains, and the petitioners
herein do not dispute, that its new policy of inposing
maxi muns on the | evels of each service, and the necessity of

requesting waivers to exceed those maxi muns, is reasonably
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intended and likely to obtain nore statew de oversight and
uniformty in the provision of those services.

The Departnent further maintains, and the petitioners do
not dispute, that its maxi muns are based on the generous
assessnments of nedical experts as to the tine necessary to
perform each covered ADL and | ADL for nost individuals who
require assistance in those areas. Recognizing, however, that
i ndi vi dual needs may vary fromrecipient to recipient based on
i ndi vi dual nmedi cal considerations, the Departnent allows, and
clearly advises, all recipients to request a waiver of the
maxi muns to obtain the |level of service for any ADL or | ADL
that they feel is necessary and appropriate. |In keeping with
t he purposes of the programand with its goal of statew de
uniformty, DAD nakes each waiver determnation in |ight of a
reci pient's denonstrated nedi cal need, rather than on the
basis of individual |ifestyle or habit. Again, the
petitioners do not contest the wi sdomand fairness of this
procedure, or that the Departnment nade it fully available to
themin the course of these proceedi ngs.

The Departnent admits that its new policy resulted in
decreases in levels of service for many recipients, including
the petitioners herein. However, given the |ack of evidence

(or, in all but two of these cases, even the claim that
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anyone's nedi cal needs are going unnet, both parties are
forced to concede that the petitioners for nmany years prior to
2003 all received levels of service that were not truly
commensurate wth their nmedical needs. Now, solely on the
basis of alleged procedural deficiencies in the Departnent's

i npl enentation of the 2003 policy revisions, the petitioner's
are, in effect, asking the Board to grant themthe "relief" of
continuing to receive nore hours of service than their nmedica
conditions warrant, at |east in conparison with everyone el se
in the program Regardless of the "nmerits" of the
petitioners' |egal argunents, the hearing officer concludes
that such relief is neither required nor appropriate under the
board's statutes and regul ati ons.

Each petitioner in this nmatter appears to have received
at | east sone |evel of continuing benefits until Septenber
2003 when the Departnent conpleted a full and detail ed review
of each of their requests for waivers under the new
procedures. Only two of the petitioners even appeal ed the
Departnment's final decision in this regard to the Board, and
it has been recomended by this hearing officer that the
Department be affirmed in those two cases. In light of the
above, if it were to be concluded that the petitioners herein

were "entitled" to a further continuation of their 2002
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benefit levels solely on the basis of the procedural defects
they allege, this would nmean that every Medicaid Wi ver
reci pi ent whose hours were reduced in this manner (a nunber
that may well be in the hundreds) would be simlarly entitl ed.
Arguabl y, due process and equal protection considerations
woul d then force the Departnent to reinstate their benefits as
well. The result could well be that hundreds of recipients
could see their levels of service reinstated to a | evel above
their presently denonstrated nedical need. Due to the limted
nature of the funding for this program (di scussed above),
these recipients' "relief", by necessity, could only cone at

t he expense of the many needy applicants currently on the
Departnment’'s waiting list for future coverage.

The above consi derations argue forcefully that the Board
defer such technical questions of procedural entitlenment to a
court of conpetent jurisdiction that (unlike the Board) is
enpowered to grant class action relief to all those recipients
with potential clains identical to those of the petitioners
herein. If, upon reflection, any or all of the petitioners in
this matter continue to consider thenselves entitled to
further relief, they are free to pursue this renedy. However,
gi ven the uni que nature of the Medicaid waiver program and

the lack of any clained or denonstrated "inequity" in these
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petitioners' present situations, the Board affirnms the
Departnment's decisions in these cases.

HHH



